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Skin In The Game: Questioning Organizational Conflict Of Interest

The Space Communications Network at Goddard'

The Goddard Space Flight Center (GSFC) in Greenbelt, Maryland, has always had a key role in space
communications for the National Aeronautics and Space Administration (NASA). That role changed
significantly with the introduction of the TDRSS (tracking and data relay Satellite system) launched in
April 1983, with TDRS 1—the first of many TDRSS Satellites that would reduce the need for many
ground stations around the world. TDRSS was also an expensive system and was being developed at the
same time as the Space Shuttle. (TDRS B was destroyed in the Challenger disaster). While the Satellites
were being built, the ground support system also had to be expanded to support TDRSS.

For three decades under several successive follow-on contracts until 2008, Honeywell, in one form or
another, had been the main Contractor supplying both Near-Earth network (NEN) and space network
(SN) communications services to NASA and Goddard.?> The latest space communications service
contract, the Near-Earth network services (NENS) contract, was set to expire in 2008 and the recompete
was to be the space communications network services (SCNS) contract commonly referred to as the
“Skins” contract (no relation to the Washington football team).

! For a detailed history of space communications, see: http://esc.gsfc.nasa.gov/157.html.

2 The long-time contractors that provided the space communication services for NASA were Bendix, which was acquired
by Allied Signal in 1983 and Allied Signal, which was acquired by Honeywell in 1999. Since 2003, Honeywell has been the
prime Contractor to NASA for the Near-Earth network services (NENS) contract.
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The primary purpose of the SCNS contract is performing telemetry, tracking, and command services
for Near-Earth customer Missions that utilize the space and Near-Earth networks, as well as to operating
the Satellite laser-ranging network and the very-long baseline interferometry network. The NASA space
and Near-Earth networks provide most of the communications for the wide range of the Agency’s Earth-
Orbiting Spacecraft, including the International Space Station, the Space Shuttle, the Hubble Space
Telescope, and the Earth Observing System Satellites, as well as space communications support for other
government agencies. SCNS was expected to be worth over $1 billion for the potential seven-year life of
the contract and Honeywell was set to bid again. The request for proposal (RFP) was released in January
2008 and three proposals were received, including one from Honeywell.

A Source Evaluation Board (SEB) was convened and meticulously went through the three proposals,
evaluating them according to the criteria and specifications in the RFP. One proposal was found to be
outside the competitive range and was not considered for further evaluation. This left two companies
bidding for SCNS: Honeywell Technology Solutions and the ITT Corporation. After completing their
work, the SEB made their presentation to the Source Selection Authority (SSA). On October 8, 2008, the
SSA selected ITT as the successful offeror. Honeywell immediately filed a protest with Government
Accountability Office (GAO).

In its protest, Honeywell raised several issues, including alleging that ITT had an organizational
conflict of interest (OCI) issue. In that regard, Honeywell claimed that under an ITT contract with GSFC,
ITT had access to technical information about NASA’s Near-Earth communications networks that
Honeywell supplied under the cost-type NENS contract. Honeywell alleged that this information gave
ITT an unfair competitive advantage in the SCNS competition and that NASA should have disqualified
ITT from competing against Honeywell. Honeywell also claimed, among other things, that the Agency’s
use of the technical, cost, and past-performance evaluation was flawed.

Honeywell raised complaints with the Office of Inspector General (OIG), certain members of
Congress, and filed a total of six bid protests (though not all related to the OCI allegations) with the GAO.
Each time a bid protest was received, the Government had no choice but to execute a sole-source contract
extension on the existing Honeywell NENS contract, while the protest was being resolved. While this
was frustrating for ITT, it was lucrative for Honeywell.> Some in procurement saw a pattern developing
where unsuccessful incumbents almost always protested:

“It has become a general practice of unsuccessful incumbents who lose a major follow-on
contract to file a protest. They know that regardless of the outcome of the protest, that by
simply filing a protest it can potentially result in an extension of the existing contract,
which can be worth millions of dollars in additional work until the protest is resolved.”

Happy Days in Procurement

Geoff Sage spent nearly two years living in the SEB room between the original SEB session and
the reconsiderations during the protest. (See Figure 1.) The stress and strain were tough to handle (Geoff
was also newly married during this time.). Nothing had prepared him for his appearance at a GAO protest

3 By the end of 2010, the total of those contract extensions added up to more than $269 million for Honeywell.
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hearing. The Honeywell lawyers, the GAO attorney, and NASA lawyers kept Geoff on the witness stand
for eight-and-a-half hours exploring every facet of the SCNS procurement process. Geoff commented on
that experience:

“I learned from sitting there on the stand that sometimes writing e-mails isn’t the best way
to communicate. It’s easy, it’s fast, but there is so much room for possible
misunderstanding in the original communication and there is lots of room for intentional
misinterpretation or misunderstanding if an independent reader is not a part of the full
exchange. At the end of the day, we were good, but we left too many opportunities for
suggestions of misbehavior that we had to keep explaining. Next time, I would be more

>

careful about how I write e-mails to ensure that the full story was clear.’

In a source selection
process, the different
evaluation factors are given
an order of importance with
Mission suitability usually
being the most important,
followed by cost as the
second most important, and
then past performance. One
thing that became apparent in
this procurement was that
past  performance, even
though it was the Ileast-
important evaluation factor,
was the focus of the protest
simply because the offerors
were close in the Mission
suitability and cost
evaluations. Geoff

commented O'Il evaluating past igure 1: The SCNS SEB Room Where Geoff ‘Lived’ for Nearly Two
performances: Years. Source: NASA.
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“While all of the factors are important in the SEB process, usually we end up having
discriminators in the Mission suitability or cost (typically the two most-heavily weighted
subfactors) that can lead to a clear selection decision. When those factors are perceived
to be nearly equal between the offerors or don’t have significant differences all of a
sudden past performance, which is typically the least-important factor can become a very
important factor as it can help to tip the scales in a selection. When that happens, much
more attention gets focused on past performance than it usually gets. We need to make
sure we pay just as much attention to past performance in the process, because this could
easily happen again.”

As a result of Honeywell’s communications with certain members of Congress, the OIG initiated a
formal investigation to determine if any criminal or unlawful conduct had occurred in the course of the
bid process. After examining nearly 100,000 documents and interviewing 67 people involved with the
process, the OIG concluded”:

“In sum, after evaluating the information gathered in the course of our investigation and
consulting with the Department of Justice and the Office of Government Ethics, we found
insufficient evidence to sustain Honeywell’s allegations. Specifically, we found no
evidence that [employee name withheld] violated federal laws relating to procurement
practices or restrictions on his post-government employment. Nor did we uncover
evidence that ITT personnel engaged in any criminal misconduct during the procurement
or used Honeywell’s proprietary information preparing ITT’s bid for the SCNS
contract.”

ITT settled into full performance of the contract nearly three years after the initial RFP was issued.
The extra cost of the contract extensions was estimated by Goddard procurement to be in excess of $1
million per month for nearly 2 years, or considerably more than an estimated $15 million to $20 million,
not including legal expenses.

4 NASA Office of Inspector General, “Investigation of Alleged Misconduct during NASA’s Procurement of Space
Communications Network Services,” Investigative Summary, December 9, 2010. Available at
http://oig.nasa.gov/investigations/SCNS _final report.pdf. Accessed on August 13, 2014.
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Appendix 1

Case Acronyms

GSFC-1045C-1

GAO

Government Accountability Office

GSFC

Goddard Space Flight Center

NASA

National Aeronautics and Space Administration

NEN

Near-Earth network

NENS

Near-Earth network services

OCI

Organizational conflict of interest

OIG

Office of Inspector General

RFP

Request for proposal

SCNS

Space communications network services

SEB

Source Evaluation Board

SN

Space network

SSA

Source Selection Authority

TDRSS

Tracking and data relay Satellite system
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Appendix 3

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

9.500 Scope of subpart.
This subpart—

(a) Prescribes responsibilities, general rules, and procedures for identifying, evaluating, and resolving
organizational conflicts of interest;

(b) Provides examples to assist contracting officers in applying these rules and procedures to
individual contracting situations; and

(c) Implements section 8141 of the 1989 Department of Defense Appropriation Act, Pub. L. 100-
463, 102 Stat. 2270-47 (1988).

9.501 Definition.

“Marketing consultant,” as used in this subpart, means any independent contractor who furnishes
advice, information, direction, or assistance to an offeror or any other contractor in support of the
preparation or submission of an offer for a Government contract by that offeror. An independent
contractor is not a marketing consultant when rendering—

(1) Services excluded in Subpart 37.2;

(2) Routine engineering and technical services (such as installation, operation, or maintenance of
systems, equipment, software, components, or facilities);

(3) Routine legal, actuarial, auditing, and accounting services; and
(4) Training services.
9.502 Applicability.

(a) This subpart applies to contracts with either profit or nonprofit organizations, including nonprofit
organizations created largely or wholly with Government funds.

(b) The applicability of this subpart is not limited to any particular kind of acquisition. However,
organizational conflicts of interest are more likely to occur in contracts involving—
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Appendix 3 (continued)

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

(1) Management support services;
(2) Consultant or other professional services;
(3) Contractor performance of or assistance in technical evaluations; or

(4) Systems engineering and technical direction work performed by a contractor that does not have
overall contractual responsibility for development or production.

(c) An organizational conflict of interest may result when factors create an actual or potential conflict
of interest on an instant contract, or when the nature of the work to be performed on the instant contract
creates an actual or potential conflict of interest on a future acquisition. In the latter case, some
restrictions on future activities of the contractor may be required.

(d) Acquisitions subject to unique agency organizational conflict of interest statutes are excluded
from the requirements of this subpart.

9.503 Waiver.

The agency head or a designee may waive any general rule or procedure of this subpart by
determining that its application in a particular situation would not be in the Government’s interest. Any
request for waiver must be in writing, shall set forth the extent of the conflict, and requires approval by
the agency head or a designee. Agency heads shall not delegate waiver authority below the level of head
of a contracting activity.

9.504 Contracting officer responsibilities.

(a) Using the general rules, procedures, and examples in this subpart, contracting officers shall
analyze planned acquisitions in order to—

(1) Identify and evaluate potential organizational conflicts of interest as early in the acquisition
process as possible; and

(2) Avoid, neutralize, or mitigate significant potential conflicts before contract award.
(b) Contracting officers should obtain the advice of counsel and the assistance of appropriate

technical specialists in evaluating potential conflicts and in developing any necessary solicitation
provisions and contract clauses (see 9.5006).
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Appendix 3 (continued)

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

(c) Before issuing a solicitation for a contract that may involve a significant potential conflict, the
contracting officer shall recommend to the head of the contracting activity a course of action for resolving
the conflict (see 9.500).

(d) In fulfilling their responsibilities for identifying and resolving potential conflicts, contracting
officers should avoid creating unnecessary delays, burdensome information requirements, and excessive
documentation. The contracting officer’s judgment need be formally documented only when a
substantive issue concerning potential organizational conflict of interest exists.

(e) The contracting officer shall award the contract to the apparent successful offeror unless a conflict
of interest is determined to exist that cannot be avoided or mitigated. Before determining to withhold
award based on conflict of interest considerations, the contracting officer shall notify the contractor,
provide the reasons therefor, and allow the contractor a reasonable opportunity to respond. If the
contracting officer finds that it is in the best interest of the United States to award the contract
notwithstanding a conflict of interest, a request for waiver shall be submitted in accordance with 9.503.
The waiver request and decision shall be included in the contract file.

9.505 General rules.

The general rules in 9.505-1 through 9.505-4 prescribe limitations on contracting as the means of
avoiding, neutralizing, or mitigating organizational conflicts of interest that might otherwise exist in the
stated situations. Some illustrative examples are provided in 9.508. Conflicts may arise in situations not
expressly covered in this section 9.505 or in the examples in 9.508. Each individual contracting situation
should be examined on the basis of its particular facts and the nature of the proposed contract. The
exercise of common sense, good judgment, and sound discretion is required in both the decision on
whether a significant potential conflict exists and, if it does, the development of an appropriate means for
resolving it. The two underlying principles are—

(a) Preventing the existence of conflicting roles that might bias a contractor’s judgment; and
(b) Preventing unfair competitive advantage. In addition to the other situations described in this
subpart, an unfair competitive advantage exists where a contractor competing for award of any Federal

contract possesses—

(1) Proprietary information that was obtained from a Government official without proper
authorization; or
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Appendix 3 (continued)

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

(2) Source selection information (as defined in 2.101) that is relevant to the contract but is not
available to all competitors, and such information would assist that contractor in obtaining the contract.

9.505-1 Providing systems engineering and technical direction.

(a) A contractor that provides systems engineering and technical direction for a system but does not
have overall contractual responsibility for its development, its integration, assembly, and checkout, or its
production shall not—

(1) Be awarded a contract to supply the system or any of its major components; or
(2) Be a subcontractor or consultant to a supplier of the system or any of its major components.

(b) Systems engineering includes a combination of substantially all of the following activities:
determining specifications, identifying and resolving interface problems, developing test requirements,
evaluating test data, and supervising design. Technical direction includes a combination of substantially
all of the following activities: developing work statements, determining parameters, directing other
contractors’ operations, and resolving technical controversies. In performing these activities, a contractor
occupies a highly influential and responsible position in determining a system’s basic concepts and
supervising their execution by other contractors. Therefore this contractor should not be in a position to
make decisions favoring its own products or capabilities.

9.505-2 Preparing specifications or work statements.

(a)(1) If a contractor prepares and furnishes complete specifications covering nondevelopmental
items, to be used in a competitive acquisition, that contractor shall not be allowed to furnish these items,
either as a prime contractor or as a subcontractor, for a reasonable period of time including, at least, the
duration of the initial production contract. This rule shall not apply to—

(i) Contractors that furnish at Government request specifications or data regarding a product they
provide, even though the specifications or data may have been paid for separately or in the price of the
product; or

(i1) Situations in which contractors, acting as industry representatives, help Government agencies
prepare, refine, or coordinate specifications, regardless of source, provided this assistance is supervised
and controlled by Government representatives.

Office of the Chief Knowledge Officer Page 10 Goddard Space Flight Center
Copyright © 2011 by United States Government as represented by the Administrator of NASA. All Rights Reserved.



Skin in the Game GSFC-1045C-1

Appendix 3 (continued)

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

(2) If a single contractor drafts complete specifications for nondevelopmental equipment, it should be
eliminated for a reasonable time from competition for production based on the specifications. This
should be done in order to avoid a situation in which the contractor could draft specifications favoring its
own products or capabilities. In this way the Government can be assured of getting unbiased advice as to
the content of the specifications and can avoid allegations of favoritism in the award of production
contracts.

(3) In development work, it is normal to select firms that have done the most advanced work in the
field. These firms can be expected to design and develop around their own prior knowledge.
Development contractors can frequently start production earlier and more knowledgeably than firms that
did not participate in the development, and this can affect the time and quality of production, both of
which are important to the Government. In many instances the Government may have financed the
development. Thus, while the development contractor has a competitive advantage, it is an unavoidable
one that is not considered unfair; hence no prohibition should be imposed.

(b)(1) If a contractor prepares, or assists in preparing, a work statement to be used in competitively
acquiring a system or services—or provides material leading directly, predictably, and without delay to
such a work statement—that contractor may not supply the system, major components of the system, or
the services unless—

(1) It is the sole source;

(i1) It has participated in the development and design work; or

(iii)) More than one contractor has been involved in preparing the work statement.

(2) Agencies should normally prepare their own work statements. When contractor assistance is
necessary, the contractor might often be in a position to favor its own products or capabilities. To
overcome the possibility of bias, contractors are prohibited from supplying a system or services acquired
on the basis of work statements growing out of their services, unless excepted in paragraph (b)(1) of this

section.

(3) For the reasons given in 9.505-2(a)(3), no prohibitions are imposed on development and design
contractors.

9.505-3 Providing evaluation services.
Contracts for the evaluation of offers for products or services shall not be awarded to a contractor that
will evaluate its own offers for products or services, or those of a competitor, without proper safeguards

to ensure objectivity to protect the Government’s interests.

9.505-4 Obtaining access to proprietary information.
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Appendix 3 (continued)

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

(a) When a contractor requires proprietary information from others to perform a Government contract
and can use the leverage of the contract to obtain it, the contractor may gain an unfair competitive
advantage unless restrictions are imposed. These restrictions protect the information and encourage
companies to provide it when necessary for contract performance. They are not intended to protect
information—

(1) Furnished voluntarily without limitations on its use; or
(2) Available to the Government or contractor from other sources without restriction.

(b) A contractor that gains access to proprietary information of other companies in performing
advisory and assistance services for the Government must agree with the other companies to protect their
information from unauthorized use or disclosure for as long as it remains proprietary and refrain from
using the information for any purpose other than that for which it was furnished. The contracting officer
shall obtain copies of these agreements and ensure that they are properly executed.

(c) Contractors also obtain proprietary and source selection information by acquiring the services of
marketing consultants which, if used in connection with an acquisition, may give the contractor an unfair
competitive advantage. Contractors should make inquiries of marketing consultants to ensure that the
marketing consultant has provided no unfair competitive advantage.

9.506 Procedures.

(a) If information concerning prospective contractors is necessary to identify and evaluate potential
organizational conflicts of interest or to develop recommended actions, contracting officers first should
seek the information from within the Government or from other readily available sources. Government
sources include the files and the knowledge of personnel within the contracting office, other contracting
offices, the cognizant contract administration and audit activities and offices concerned with contract
financing. Non-Government sources include publications and commercial services, such as credit rating
services, trade and financial journals, and business directories and registers.

(b) If the contracting officer decides that a particular acquisition involves a significant potential
organizational conflict of interest, the contracting officer shall, before issuing the solicitation, submit for
approval to the chief of the contracting office (unless a higher level official is designated by the

agency)—

(1) A written analysis, including a recommended course of action for avoiding, neutralizing, or
mitigating the conflict, based on the general rules in 9.505 or on another basis not expressly stated in that
section;

(2) A draft solicitation provision (see 9.507-1); and
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Appendix 3 (continued)

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

(3) If appropriate, a proposed contract clause (see 9.507-2).
(¢) The approving official shall—

(1) Review the contracting officer’s analysis and recommended course of action, including the draft
provision and any proposed clause;

(2) Consider the benefits and detriments to the Government and prospective contractors; and
(3) Approve, modify, or reject the recommendations in writing.
(d) The contracting officer shall—

(1) Include the approved provision(s) and any approved clause(s) in the solicitation or the contract, or
both;

(2) Consider additional information provided by prospective contractors in response to the solicitation
or during negotiations; and

(3) Before awarding the contract, resolve the conflict or the potential conflict in a manner consistent
with the approval or other direction by the head of the contracting activity.

(e) If, during the effective period of any restriction (see 9.507), a contracting office transfers
acquisition responsibility for the item or system involved, it shall notify the successor contracting office
of the restriction, and send a copy of the contract under which the restriction was imposed.

9.507 Solicitation provisions and contract clause.

9.507-1 Solicitation provisions.

As indicated in the general rules in 9.505, significant potential organizational conflicts of interest are
normally resolved by imposing some restraint, appropriate to the nature of the conflict, upon the
contractor’s eligibility for future contracts or subcontracts. Therefore, affected solicitations shall contain
a provision that—

(a) Invites offerors’ attention to this subpart;

(b) States the nature of the potential conflict as seen by the contracting officer;

(c) States the nature of the proposed restraint upon future contractor activities; and
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Appendix 3 (continued)

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

(d) Depending on the nature of the acquisition, states whether or not the terms of any proposed clause
and the application of this subpart to the contract are subject to negotiation.

9.507-2 Contract clause.

(a) If, as a condition of award, the contractor’s eligibility for future prime contract or subcontract
awards will be restricted or the contractor must agree to some other restraint, the solicitation shall contain
a proposed clause that specifies both the nature and duration of the proposed restraint. The contracting
officer shall include the clause in the contract, first negotiating the clause’s final terms with the successful
offeror, if it is appropriate to do so (see 9.506(d) of this subsection).

(b) The restraint imposed by a clause shall be limited to a fixed term of reasonable duration, sufficient
to avoid the circumstance of unfair competitive advantage or potential bias. This period varies. It might
end, for example, when the first production contract using the contractor’s specifications or work
statement is awarded, or it might extend through the entire life of a system for which the contractor has
performed systems engineering and technical direction. In every case, the restriction shall specify
termination by a specific date or upon the occurrence of an identifiable event.

9.508 Examples.

The examples in paragraphs (a) through (i) following illustrate situations in which questions
concerning organizational conflicts of interest may arise. They are not all inclusive, but are intended to
help the contracting officer apply the general rules in 9.505 to individual contract situations.

(a) Company A agrees to provide systems engineering and technical direction for the Navy on the
powerplant for a group of submarines (i.e., turbines, drive shafts, propellers, etc.). Company A should
not be allowed to supply any powerplant components. Company A can, however, supply components of
the submarine unrelated to the powerplant (e.g., fire control, navigation, etc.). In this example, the system
is the powerplant, not the submarine, and the ban on supplying components is limited to those for the
system only.

(b) Company A is the systems engineering and technical direction contractor for system X. After
some progress, but before completion, the system is canceled. Later, system Y is developed to achieve
the same purposes as system X, but in a fundamentally different fashion. Company B is the systems
engineering and technical direction contractor for system Y. Company A may supply system Y or its
components.

(c) Company A develops new electronic equipment and, as a result of this development, prepares
specifications. Company A may supply the equipment.
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Appendix 3 (continued)

FAR Section on OCI: Subpart 9.5—Organizational and Consultant Conflicts of Interest

(d) XYZ Tool Company and PQR Machinery Company, representing the American Tool Institute,
work under Government supervision and control to refine specifications or to clarify the requirements of a
specific acquisition. These companies may supply the item.

(e) Before an acquisition for information technology is conducted, Company A is awarded a contract
to prepare data system specifications and equipment performance criteria to be used as the basis for the
equipment competition. Since the specifications are the basis for selection of commercial hardware, a
potential conflict of interest exists. Company A should be excluded from the initial follow-on
information technology hardware acquisition.

(f) Company A receives a contract to define the detailed performance characteristics an agency will
require for purchasing rocket fuels. Company A has not developed the particular fuels. When the
definition contract is awarded, it is clear to both parties that the agency will use the performance
characteristics arrived at to choose competitively a contractor to develop or produce the fuels. Company
A may not be awarded this follow-on contract.

(g) Company A receives a contract to prepare a detailed plan for scientific and technical training of an
agency’s personnel. It suggests a curriculum that the agency endorses and incorporates in its request for
proposals to institutions to establish and conduct the training. Company A may not be awarded a contract
to conduct the training.

(h) Company A is selected to study the use of lasers in communications. The agency intends to ask
that firms doing research in the field make proprietary information available to Company A. The contract
must require Company A to—

(1) Enter into agreements with these firms to protect any proprietary information they provide; and

(2) Refrain from using the information in supplying lasers to the Government or for any purpose other
than that for which it was intended.

(1) An agency that regulates an industry wishes to develop a system for evaluating and processing
license applications. Contractor X helps develop the system and process the applications. Contractor X
should be prohibited from acting as a consultant to any of the applicants during its period of performance
and for a reasonable period thereafter.
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